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Denver, CO 80202 

 

Dear Councilman Flynn: 

 

On behalf of the Board of Ethics, thank you and Assistant City Attorney Tracy Davis for attending the 

Board’s June 20, 2018 meeting and listening to the Board’s comments about Council Bill 18 – 614. The 

Board writes to respond to several matters you raised at our meeting. 

 

By way of background, in response to a request from Denver City Council Office––District 1, on 

November 17, 2017, the Board issued an Advisory Opinion in which it concluded that, assuming the other 

requirements of Section 2-60(a) had been satisfied, Council members are prohibited from accepting gifts 

from city departments or agencies, subject to the numerous exceptions set forth in Section 2-60(b) of the 

Denver Code of Ethics. The Board “reject[ed] the interpretation of [Section 2-60] that City Council 

members or other city personnel may accept gifts from city agencies because they are all part of the same 

city government.” 

 

In response, Assistant City Attorney Tracy Davis asked the Board to reconsider its position and determine 

that Section 2-60 does not apply to gifts from a department or agency of the City to officials, officers, and 

employees of the City. In declining to reconsider its position, the Board noted agencies act through their 

department heads and other personnel, each of whom, as a City employee, has a business or contractual 

relationship with the City. The Board was unpersuaded that the Code was intended to permit gifts from 

agency heads or employees where the gift was paid for by funds appropriated by the City. The Board 

noted in its January 22, 2018 letter that it saw “no principled basis for such an artificial distinction. The 

harms the Code is intended to address––improper influence, using official office for personal gain, and 

the appearance of impropriety––are equally present when a City decision-maker solicits or accepts gifts 

from an agency’s head or other authorized agency personnel.” The Board concluded that “the City 

Attorney’s interpretation of Section 2-60 is unduly restrictive and inconsistent with both the intent and 

text of the Code.”  

 

At our June 20th meeting, you advised us that you drafted Council Bill 18-614 because, in your view, (a) 

the Code’s prohibition against gifts was never intended to apply when a City official, officer, or employee 

receives a gift from a City agency (which, of course, can only act through its agency head or employees); 
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(b) the Board’s November 17, 2017 Advisory Opinion was contrary to a 2011 Board of Ethics decision 

that ruled the gift prohibition in Section 2-60(a) does not apply to gifts from City agencies; and (c) your 

Bill was designed to provide clarity and eliminate confusion you maintain has been caused by the Board’s 

November 17, 2017 Advisory Opinion. 

 

As to the first issue, under familiar rules of statutory construction, when interpreting the Code of Ethics, 

the Board’s primary goal is to give effect to City Council’s intent. The Board does so by first examining 

the Code’s plain language. Where the language is clear and unambiguous, the Board interprets the Code 

according to its plain meaning.  Colorado law recognizes that the best guides to legislative intent include 

any accompanying statements of legislative policy, such as legislative declarations.  Section 2-51, 

Legislative Intent, expressly declares the City’s intent that “its officers adhere to high levels of ethical 

conduct, honesty, integrity, and accountability.” Sec. 2-51. It emphasizes that “officers, officials, and 

employees should comply with both the letter and spirit of this ethics code and strive to avoid situations 

that create impropriety or the appearance of impropriety.” Id. As for gifts, Section 2-60 declares that the 

purpose of the gift prohibition ordinance is “to avoid special influence by those who give gifts to city 

officers, officials, and employees.”   

 

The Code of Ethics is clear and contains no language stating, or even implying, that a Council member or 

other City official may accept (or solicit) from a City agency head or employee a gift paid for by funds 

appropriated by the City.  Had the City intended such an exception, the Code certainly would have said 

so. Because the Code contains no language to support this exception, the Board concluded it would be 

improper to create one.  Further, doing so would be inconsistent with (a) the Code’s declared intent that 

City officials, officers, and employees “adhere to high levels of ethical conduct, honest, integrity, and 

accountability” and (b) the goal of avoiding “special influence by those who give gifts to city officers, 

employees or officials.1 

 

As to the second issue, initially at our June 20th meeting you stated that the Board’s November 17, 2017 

Advisory Opinion was contrary to a prior ruling by the Board that the Code of Ethics did not apply to gifts 

by City agencies.  You cited the Board’s decision in Case 11-47. When I asked you to share with us the 

language you were relying upon, you conceded the language was dicta. And what you read was not only 

dicta, but qualified dicta at that.  

 

In Case 11-47, the Board was asked whether giving gift cards or other incentives by departments to City 

employees would violate the Code of Ethics.  The 2011 Board concluded that “the incentives or awards 

you are concerned with are included within the term ‘lawful compensation’.”  Case 11-48 reached the 

same conclusion concerning $25 gift cards offered as incentives by departments to city employees. Both 

cases focused on incentive plans, which the Board clearly distinguished from gifts. The Board never ruled, 

                                                 
1  Under accepted rules of statutory construction, the Board does not rely on external aids of interpretation, such as the 

(unsigned) letter you provided from “John” (John Bennett), where the Code’s meaning is clear, which the Board believes is 

the case here. But even accepting John’s statement that the impetus for enacting the Code of Ethics was gifts (Bronco tickets) 

from private parties, the Board’s interpretation and application of the Code is not limited to the concerns giving rise to the 

enactment of the Code, but are instead governed by the language of the Code itself.  By way of analogy, the impetus for 

ratifying the Fourth Amendment to the United States Constitution certainly had nothing to do with telephones or other 

modern forms of communication. The “chief evil” against which the Fourth Amendment is directed is the unreasonable 

physical entry of the home. Payton v. New York, 445 U.S. 573, 585 (1980). Nevertheless, the Fourth Amendment’s 

prohibition against unreasonable searches and seizures equally prohibits the government from listening in on telephone calls 

made from public telephone booths without a warrant. See Katz v. U.S., 389 U.S. 347 (1967). 
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however, that the prohibitions in Section 2-60(a) never apply to gifts (as opposed to “lawful 

compensation”) received by a City official, officer, or employee from a City agency or its employees or 

department heads. That issue was simply not decided by the 2011 Board. 

 

Finally, you advised us that Council Bill 18-614 is designed to remedy confusion caused by the Board’s 

November 17, 2017 Advisory Opinion. Even assuming such confusion exists, Council Bill 18-614 is the 

wrong solution to the problem you seek to redress. The Bill defines “donor” to exclude “any officer, 

official or employee of the city, when the gift is paid for by city funds.” Under this definition, a Council 

member or other City official or officer could accept a gift from a City employee, even where the gift 

results in unwarranted special influence or the appearance of impropriety, so long as the gift is paid for by 

City funds. Ironically, the Council member and employee would be in violation of the Code if the 

employee had paid for the gift personally.  

 

The Board believes that if any confusion exists, the source of that confusion is whether the item or thing 

of value at issue is in fact a “gift.”  The Board respectfully recommends that Council Bill 18-614 be 

withdrawn and that a new Bill be submitted that defines “gift.”  Whatever confusion may exist can be 

easily remedied in this fashion, consistent with the Code of Ethics’ express goals of ensuring that the 

City’s officials, officers, and employees adhere to high levels of ethical conduct, avoid situations that 

create impropriety or the appearance of impropriety, and avoid special influence.  The Board is more than 

happy to work with you on such a Bill.   

 

On Behalf of the Entire Denver Board of Ethics, including Julia C. Yeckes, Roy V. Wood,  

Andrew S. Armatas and Sylvia Smith: 

 
 

Patrick Tooley 

Chair 

 

Copies: Other members of City Council 

Assistant City Attorney Tracy Davis 

 

 

 

 


